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470 CALIFORNIA LAW REVIEW 

bargain? The court recognized the rule that a rescission without the 
consent of the other party cannot be made except by one who is not 
himself in default. It held however that the rule did not apply to the 
plaintiff in this case. The rule applies where the obligations between 
the parties are concurrent or dependent; "Here the default of the 
plaintiff, as claimed, was negative; it had not been diligent in per- 
formance. The contract provided a remedy for that neglect, a remedy 
which the owner did not pursue." The contractor was not in default 
until the owner by his act had terminated the contract. This question 
was really answered in the findings of the lower court which held that 
the allegations that plaintiff had failed and neglected to perform its 
part were untrue. Under such a finding the plaintiff was clearly en- 
titled to rescind. 

In the decision of this case in department 2 the court came to the 
conclusion that the judgment of the lower court should be reversed. 
The principal reasons given for that conclusion were that the findings 
of the lower court were insufficient to determine whether the con- 
tractor's abandonment was or was not justifiable. The Court in de- 
partment was of the opinion that the architect's certificate was con- 
clusive as to the facts of the contractor's neglect unless it was attacked 
on the ground of fraud, and as it was not so attacked no evidence could 
be admitted to show such neglect. The court in bank seems to hold 
in effect that since no notice of termination was actually given the 
neglect of the contractor was immaterial. The court in the final 
opinion does however refer to the finding of the lower court that 
there was no neglect on the part of the contractor as a secondary argu- 
ment in favor of his right to rescind. M. C. L. 

Contracts: Offer of Reward for Return of Lost Property: Consid- 
eration. — In Berthiaume v. Jones 1 it is held, where a reward is offered 
for the return of lost property, the return of the property in accordance 
with the offer constitutes a valid and binding contract, the return of the 
property being a sufficient consideration to support the promise. Since 
Wentworth v. Day 2 the principle of this ruling seems never to have 
been questioned in cases where the finder, relying upon the offer, has 
gone out of his way to return the lost article. But if the finder should 
do no more than he is legally bound to do, both at common law and 
under the present California law, 3 viz., make restitution to the loser 
upon demand, is there then a consideration to support the loser's 
promise of reward? It is submitted that there is none, even though 



2 (Jan. 6, 1913) 45 Cal. Decs. 38. 
1 16 Cal. App. Dec. 879. 

2 (1841) 3 Metcalf 352. 

3 Sections 1865 and 1867, Civil Code. 
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the giving up upon demand is in reliance upon the offer of reward. It may 
be argued that notification of the finding given the loser by the finder 
supplies sufficient consideration, although the finder is bound by law 
to do that also. 4 And it seems that this is the correct ruling on 
principle, for although it is the finder's duty, under the Code, to notify 
the loser it partakes more of the nature of a moral obligation than of 
a legal duty. There can be no question, however, that the giving up of the 
property upon the loser's demand is a legal duty and not merely a 
moral one. Therefore, it is submitted that there must be something 
over and above the mere restoration upon demand to constitute con- 
sideration sufficient to support the promise of reward. This point seems 
never to have been directly passed upon in this State. H. S. D. C. 

Contracts: Validity of Condition Against Assignment Under Section 
715 Civil Code. — A point of possible interest, though one not discussed 
by the Court nor apparently argued by counsel, is suggested by the de- 
cision of the District Court of Appeal for the Third Appellate District 
of California in the case of Butler v. San Francisco Gas and Electric 
Company. 1 The Court holds, in that case, that a provision in the con- 
tract that it shall not be assigned renders an assignment thereof void, 
so that, notwithstanding the attempted assignment by the original 
party, he continues to be the owner of the rights accruing under the 
contract. The point suggested by the opinion is, How can a condition 
of this sort be reconciled with the provisions of section 715 of the 
Civil Code? 

That section, it will be remembered, provides that "the absolute 
power of alienation cannot be suspended by any limitation or condition 
whatever, for a longer period than during the continuance of the lives 
of persons in being at the creation of the limitation or condition." It 
is plain that a condition such as that in question, which is not made 
dependent upon lives in being, may, by possibility, restrain the aliena- 
tion beyond the permitted limit, and nothing can be clearer than that 
all one has to show to defeat a condition or limitation of this sort is 
a possibility of its offending against the law. The peculiar fascination 
concerning questions of restraints on alienation and perpetuities is that, 
in this field, and, we believe in this field of law only, the human mind 
may cut loose from all experience and indulge itself freely in flights 
of fancy. Elsewhere, even in the criminal law, where it is still sufficient 
to raise a reasonable doubt to secure victory, the test of common sense 
and of probability have tended to usurp the strict logic of the law. It 
will not be sufficient at the present day, as it once was, to suggest, in 



* Sections 1865 and 1867, Civil Code. 

1 16 Cal. App. Dec. 946 (May 29, 1913). 



